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1. Introduction

Conceptual framework and
rationale

The integrity of the public procurement process is best assured when two
conditions are present: first, the allocation of resources should occur in condi-
tions of open competition; and, second, mechanisms should exist to monitor
the government agents in charge of the process and check that their decisions
are made solely on the basis of the relative merits of competing bidders'.
While these conditions appear undemanding, in practice achieving integrity
in public procurement is a challenging task in any governance environment,
even in well-developed democracies. Despite the efforts of public procure-
ment policy actors to suppress corruption in public procurement, the in-
cidence of corruption in this area remains high, suggesting that accepted
mechanisms and approaches are deficient.

Detecting and measuring corruption in public procurement (hereafter, PP) is
particularly challenging, not least because there is scant agreement on how
to define corruption or translate theoretical definitions into practical ap-
proaches. Rose-Ackerman (1975) proposed a framework for detecting and
measuring corruption in public procurement that is based on the relationship
between market structure and the incidence of corrupt dealings in the gov-
ernment contracting process®. This widely accepted approach has led to the
development of ‘red flag’ indicators of corruption risk in the public procure-
ment process. Practitioners, investigators and policy makers use this approach
to estimate the probability that corruption occurred in a specific procurement
case while it also lays the foundation for a new evidence-based approach to
fighting corruption®. However, the red flag approach is dependent on being
able to gain access to high-quality data, which is rarely the case. It also fails
to shed light on why such deviations occur and how serious the extent of cor-
ruption in the public procurement system is in any given country or sector.

These deficiencies in detecting PP-related corruption may be especially pro-
found in situations of market capture, where corrupt actors are able to shape
the rules and access to data. Thus, in our study on public procurement in
the construction sector (Podumljak and David-Barrett, 2015), the empirical
evidence suggested that actors were able to exert direct or indionly favoured
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bidders were successful®. This demonstrates that capture of the system’s func-
tionality - for the purpose of shaping the outcome — is an important part of
public procurement corruption. As such, the phenomenon of state capture
shall be addressed research and assessments of PP corruption.

State capture is defined as “shaping the formation of the basic rules of the game (i.e.
laws, regulations and decrees) through illicit and non-transparent private pay-
ments to public officials and politicians”.” Academic scholarship suggests that
state capture - ilicit influence over the rules of the game - is one of the most per-
vasive forms of corruption today, especially in transitional societies.” While
a conservative interpretation of state capture focuses on the aim of private
interests to capture state functions for its own benefit, this report also cov-
ers a less researched area: the usage of public resources (power or material
resources) in efforts to capture or influence the behaviour of external actors
- including in the private sector (economic operators), civil society and media
- to serve illicit private interests. In such cases, the instruments of capture are
usually defined through a set of combined actions, and can become visible
or manifest as bribery, breaches of integrity, favouritism, conflicts of interest,
clientelism, cronyism or other corrupt activity. However, the phenomenon
of capture is present only if these manifestations are the result of systemic
multi-layered activity to control loci of state and societal power. This can
be observed through proxies such as hyper-politicization of the public sector and
the presence of constituencies of interests of political, economic and social
players with significant influence over the rules that govern the distribution
of public resources.

This report differentiates between, on the one hand, basic deviations from
administrative processes and incidental corruption and, on the other, the
more severe phenomena of societal capture. The report develops two indices
to measure these phenomena — a corruption resistance index and a capture
risk index. The indices rest on Klitgaard’s” widely accepted corruption axiom
C =M+ D —A(1988), to measure the extent to which a monopoly of power
and administrative discretion are checked by accountability. This approach
also builds on more recent theoretical work by Mungiu-Pippidi® (2013) de-
scribes corruption and the control of corruption as an equilibrium between
opportunities (resources and motives for corruption on one side), and con-
straints (deterrents imposed by the state or society).

While describing corruption is a complex task per se, measuring it is even
more challenging. Numerous scholars and practitioners have developed in-
dices based largely on surveys of perceptions and experts (i.e. Transparency
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International Corruption Barometer, World Bank World Governance Indi-
cators) while others have developed proxies for corruption in public procure-
ment (see Fazekas et al 2013). Our approach also focuses on PP but secks,
rather than measuring corruption, to assess systemic deterrence to corruption
and state capture, and the effectiveness, efficiency and impact of established
systems in detecting, preventing and punishing undue influence over proce-
dures and outcomes. The aim of the report is to inform practitioners and
policy makers to enable design of better control systems.

The team faced several challenges that this report aims to address. In the
first pilot draft we tested a country-specific approach to reporting (following
the principles of the EU Anti-Corruption report 2014°) but responses from
non-practitioners relating to understanding of PP-specific capture risks have
led us to focus our recommendations on more conceptual factors, rather than
policy or institution- specific advice. In addition, since the report aims to as-
sist the European Commission in developing future country reports, as well
as member state governments in designing efficient and effective responses to
corruption in public procurement, a new, innovative digitally-assisted com-
prehensive standardized approach in reporting was designed and piloted in
this final document. The approach and methodology also builds on the new
approach of the Commission elaborated in the EU 2016 Enlargements strat-
egy and the emphasis on evidence-based reporting within the fundamentals first
Jramework.

The EU began to play a more active role in governance reforms in the West-
ern Balkan (WB) countries in June 2003 when the prospect of potential EU
membership was extended to all WB countries during the Thessaloniki EU-
WB Summit. The summit resulted in the Thessaloniki Declaration, which
has guided the reform efforts of the WB countries in seeking to join the Un-
ion, as well as offering enhanced EU support for their endeavours.'” With the
prospect of EU membership, among other important issues, all of the WB
countries committed to a permanent and sustainable fight against corruption that was
accompanied by technical and financial aid to good governance programs in
respective countries.

The European Commission (EC) DG Near (at the time DG Enlargement)
played a crucial role in guiding the respective countries in their reform efforts
and providing assistance in the areas where challenges for WB countries were
significant. However, more than a decade later, the strategies and action plans
implemented had not produced the expected results or impact on corruption
patterns. This has prompted policy-makers to revisit and redesign the ap-
proaches and objectives used in the fight against corruption in the Western
Balkans.
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Through the GRAPP project, we aim to address several explanations for the
absence of sustainable positive reforms and developments. Academic litera-
ture argues that EU democratic conditionality in any area, including fight
against corruption, works best where the local political costs of compliance
are not high. However, in the areas where conditionality threatens to dis-
rupt the power equilibrium of veto players (i.e. local political elites), pro-
gress is likely to be limited or unstable.!’ From the EU’s point of view, the
fight against corruption is embedded in two different categories assessed by
the EU Country reports — Democratic conditionality and acquis condition-
ality'”. However, the success of the EC in its assistance to anti-corruption
efforts in the accession countries depends greatly on the responsiveness of
local actors. In addition, in designing realistic reforms and development
benchmarks, the Commission requires an understanding of the local gov-
ernance culture and the social drivers of corruption, as well as analysis of
the effectiveness and efficiency of the accountability mechanisms in the
local context. The EC is highly dependent on local political cooperation in
assessing the different aspects of governance in order to design appropriate
reforms. Yet local veto players are often reluctant to give up their power,
leading to a variety of roadblocks to democratization and making the pro-
cess challenging, slow and sometimes frustrating for many of the actors
involved.

As such, the need for in-depth research and assessment, as well as for the de-
velopment of process tracing tools, has emerged as a priority for the EU accession
processes of WB countries, as well as for other processes where assessment
is an essential foundation for designing effective assistance and support to
reforms. In order to improve the process, the EC uses a variety of avail-
able tools developed internally and externally (i.e. SIGMA and OECD’s
‘Principles of Public Administration’ and GRECO evaluations). However,
despite the value and quality of the established instruments, many gaps in
understanding specifics in certain corruption hot-spots (i.e. state capture) as
well as challenges to adequate local contextualization remain.

In order to respond to this challenge, we propose a complementary ap-
proach in assessing specific corruption risk areas, which is elaborated fur-

ther here.
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Methodology

General methodological
approach

Our methodology addresses the European Commission’s need for local
contextualization whilst also engaging with theoretical approaches to as-
sessing the concept of state (social) capture. The main guiding methodolog-
ical principles of the GRAPP project - Common denominator approach, Multi-
purpose indicators approach, Standardized data collection approach, and Standardized
data interpretation approach - are elaborated below:

The Common Denominator approach establishes key elements of assessment in
each area that provide standardized information on the risks of capture,
exposure to capture, and manifestation of capture of specific public and
social power entities relevant for the category being assessed. This enables
researchers to establish specific relationships as well as causalities between
the anomalies detected and progress/regress of the social (state) capture
phenomena over time. The common denominator approach also enables
researchers to establish cross-category relationships and cross-country compari-
sons that can be elaborated in country and cross-country reports within the
GRAPP project. The manifestation and systemic nature of social (state)
capture and different forms of corruption in Public Procurement is deter-
mined primarily by the culture of governance, integrity, accountability and
transparency observed in the given societies. Therefore, common denomi-
nators are established in each of the 18 assessment areas, resting on these
key elements. In addition, the common denominators applied in each area
will cover the following:

*  Vulnerabilities and loopholes in relevant regulatory frameworks (in
ecach of the 18 areas of assessment) that create risks of capture of state
loci of power.

*  Barriers to capture and corruption identified in the regulatory frame-
work in each assessed area (integrity, accountability and transparency
mechanisms).

* Implementation and enforcement capacity of the existing organisa-
tional infrastructure established to deal with corruption and capture
phenomena in Public Procurement (integrity and horizontal account-
ability mechanisms).

*  Ewvidence of capture of loci of state and social power (hyper politicisa-
tion, preferential treatment in distribution of public resources includ-
ing distribution of power).

»  Effectiveness of vertical accountability mechanisms (social capacity to
detect, expose and sanction corruption and social/state capture) rel-
evant for Public Procurement systems.



The Multi-purpose Indicators approach provides efficiency in usage of collected
information for the purpose of establishing indicators and creating judg-
ments about country status in each assessed area. As tested during the pilot
project, the quality of assessments will rely on being able to collect a sig-
nificant amount of primary source data to understand governance behav-
ior in the assessed area. In order to reduce the burden on data collection
systems and national administrations, multi-purpose indicators have been
established. For example, the regulatory and performance indicators in the
area of procurement planning (existence, accuracy and assurance of trans-
parency of procurement plans) can be used also to assess the quality of
information management. This approach preserves resources needed for
implementation and lessens the overall burden on administrative bodies in
given countries during the data collection period. The multi-purpose indi-
cators approach is further strengthened through usage of PSD’s GRAPP
IT Tool which provides the experts and levels of evaluation with the infor-
mation relevant for making quality judgments. In addition, multi-purpose
indicators contribute to the speed and quality of the reforms in each of
the countries covered by GRAPP as they target specific measures in the
PP system that have direct relationships with the integrity, accountability
and transparency of the system. By improving performance on one of the
multi-purpose indicators, the impact of the measure may spread through
several categories, contributing to the overall impact of EU Assistance to
the accession countries in chapters 23 and 24.

The Standardized Data Collection approach was tested in the MEDIA CIRCLE
project (measuring Media Clientelism Index) in the period 2013-17. PSD
prepared standardized FOIA requests for data sets and distributed them to
our country partners. Accompanied by a letter from DG Near explaining
the purpose of the exercise and data collection, these requests for informa-
tion packages were duly forwarded to relevant authorities. The respective
country authorities were given 45 days to respond to all of the questions,
with an additional 45 days allowed for clarification of the requests and
additional responses from relevant authorities. Standardized data collec-
tion facilitates understanding of discrepancies observed to date in country
evaluations by different projects and facilitates the development of different
sets of indicators at subsequent stages.

T he Standardized Data Interpretation approach is an additional measure intended
to mitigate variations and deviations in understanding of specific country
situations. The IT Tool established by PSD guides researchers in interpret-
ing the collected data. Each data set and set of indicators important to
understanding the social (state) capture situation is followed by a specific
set of questions to which researchers are asked to respond. Narrowing the
interpretation to the aspects of contextualization most relevant to social
capture shall further enhance the quality of the reports, ease the review and
editing process established, and support the EU Commission in designing
high-quality assistance to reform programs for accession countries.




Indicators and data packages
covered by the assessment

In each of the six countries covered, eighteen (18) different areas/ categories
of Public Procurement important for understanding governance culture, in-
tegrity eco system, risks and manifestations of state/social capture were as-
sessed: 1. Public Procurement Regulatory Ecosystem; 2. Public Procurement
Planning; 3. Exceptions from the application of the PP Law; 4. Information
management; 5. Pre-bidding; 6. Contracting; 7. Petty public procurement;
8. Remedy mechanisms; 9. Control over the implementation of law; 10. Ex-
ecution of public procurement contracts; 11. Conflicts of interest; 12. Audit
mechanisms; 13. Criminal justice system; 14. Capacity and human resources
management; 15. Trends in public procurement contracts; 16. Trends in
framework agreements; 17. The most successful tenderers; 18. Trends in
petty public procurement. For each category, the set of multi-purpose indica-
tors were assessed using the standardized interpretation approach used as
established in the interpretation guidelines that each of the experts received.
In total, more than 130 data packages were used in the assessment of each
country, with additional information requests made where relevant (e.g, in
the case of inconclusive opinion over the specific category).

Measurements and process of
assigning values to different
indices

During the measurement and data interpretation process, and due to the
need to valorise or weight certain categories, a three-level measurement was
deployed for each of the countries analysed :

1. On the first level, local experts provided their respective opinion over
each specific category based on collected primary source data (i.e. re-
sponses received from respective authorities), applying the standardized
interpretation guidelines.

2. In the second-level evaluation, these interpretations were translated into
vector-based distances.

3. The third-level evaluation utilised the PSD expert group to review the
local expert evaluations.

Tor each of the 18 categories, two different measurements were provided:

a) Corruption Resistance Index and b) Capture Risk Index. These two differ
in the standardized interpretation and require different logic in thinking by



evaluators which is crucial in order to be able to understand, observe and
measure the effect that corruption has on the procurement system:

The Corruption Resistance Index measures the rationale, relevance, ef-
fectiveness, efficiency and coherence of measures for prevention, detec-
tion and sanctioning of potential corruption-related behaviour in each
assessed category. This Index reflects on the capacity and practice of
the regulatory and institutional framework to prevent, detect or sanction
corruptive behaviour, based on observable evidence.

The Capture Risk Index reflects on the evidence of discretional pow-
er, politicization, and risk of unchecked undue influence over the es-
tablished structures that could lead to capture of the system by undue
private or partisan interests. It reflects on the opportunities to influence
established anti-corruption measures and undermine the effectiveness
and efficiency of established systems.

The principle of assigning values to each of the indices in levels two and three
above rests on the Potential method following theoretical work of Lavoslav
Caklovi¢, Ph.D., University of Zagreb, Faculty of Science, Department of
Mathematics, as tested in the Media Circle project and the measurement of
the Media Clientelism Index in SE Europe. The Potential method can be
applied to modelling all human activities which are based on preferences (see
brief interpretation of Potential method below).



Potential method in brief

Each decision problem has data structured in the form (S,R), where S is a set
of objects and R is a preference relation. In this exercise, the evaluator tries
to find a representation of this preference structure in the form of a real func-
tion defined on S which preserves the preference. In reality, R is often non-
transitive and incomplete, which is the reason why the correct representation
of the preference structure is not possible. The potential method, based on
graph theory, 1s flexible in the sense that it gives the best approximation of the
reality in space of the consistent preference structure.

A preference multigraph is a directed multigraph with non-negative weights
which may be interpreted as the aggregation of individual preferences of a
group of decision-makers (or criteria graphs). The nodes on the graph rep-
resent the alternatives in consideration, while the arc-weights represent the
intensity of a preference between two nodes. The ranking of the graph nodes
1s obtained as the solution to the Laplace graph equation.

This simple model may be integrated in complex decision structures: hierar-
chical structures, self-dual structures (when the weights of the criteria are not
known), reconstruction of missing data in the measurement process (when
some proxy data are given), classification process (medical diagnostics), clas-
sical multi-criteria ranking (including ordinal ranking and with a given inten-
sity of preference), group decision-making and many others.

Values of the index

Values of the index are arithmetical interpretations that range from —1,00
to +1,00, with the extreme (1,00) being an infinite number that cannot
be achieved. Based on the given interpretation, evaluators assign a vector-
based value to each of the 18 categories, based on standardized interpreta-
tion. Their vector-based evaluations are translated in to numerical based
on the graph theories as described above. The accurate representation of
reality is further strengthened by the three-level evaluation process. The
final score for each index in each category is an average value of each of
the three level evaluations conducted. However, it is important to note that
while each of the numerical values and charts represent the closest repre-
sentation to reality possible, their main purpose does not rest on numerical
comparison between the countries (although it does provide this option) but
on visual and numerical value of the observed strengths and weaknesses of
the PP system in each of the observed 18 categories, and on possibilities to
learn from cross-country comparison in terms of legislative, institutional or
policy improvements.



Important note

In the process of gathering and analysing data, GRAPP assessment as well
as any other assessments that rely on primary source data, have methodo-
logical limitations. Due to regulation and commonly accepted practices on
the statistical reporting statistical data including data on budgets, economic
performance and institutional performance were not available for the year
of the assessment (2017), but only after then June 2017, for the previous
year (2016). Therefore, for the purpose of GRAPP assessment, three-year
trends were observed (2014, 2015, 2016). While limitations in country’s sta-
tistical reporting can affect real-time monitoring, they still provide insight
in to the trends in the performance of the institutions. On the other hand,
in order to properly assess current state of play in each specific country, the
regulatory framework, as well as institutional setting and human resources
management, was observed in the year of the assessment as well (2017). As
GRAPP assessment was set as pilot to multi-year observations (new report
on developments in public procurement in each country is expected by the
end of 2018 within GRASP framework), based on experience in our Media
Clientelism Index measurement, the limitation of the statistical reporting
will be mitigated based on observation of year to year developments 1.e.
the progress or regression of individual indicators in relation to the index
measurement from the previous year.



Public Procurement Corruption Resistance Index by level of
resistance (stages of system development)

Sustainable anticorru
ntary response

ption

Developed system
P Y ental response

orruption

Moderate response
to corruption

Public Procurement Capture Risk Index by level of risk

Adequate respo

potential ured system

Low capture risk capture risk

Moderate capture risk



2. Country report Former Yugoslav Republic
of Macedonia

Authors Munir Podumljak, Marjan Nikolov
Contributing author Matea Matic¢
Editor Elizabeth David Barrett

Partnership for Social Development
Croatia (Methodology and IT tool
for Governance Risks Assessment in
Public Procurement (developed in
2016, Croatian Copyright Agency:
Deposit Certificate Reference No.
301/2017)
Association for research,
communications and development -
PUBLIC (Former Yugoslav Republic
of Macedonia)
Association for research,
communications and development -
Fact checking PUBLIC (Former Yugoslav Republic
of Macedonia), Partnership for Social
Development (Croatia)

Methodology and
standardization

First instance evaluator Marjan Nikolov
second instance evaluator  MateaMatic
Third instance evaluator | Munir Podumliak
Correction of indices 1 sandra Gajié, Matea Matic
Abbreviations

Col Conflict of interest
crc State Commission for Prevention of Corruption
ESPP | Electronic System for Public Procurement
PPB Public Procurement Bureau
pPC | Public Procurement Council
PRL | Public Procurement Law
PPO | Public Prosecutor’s Office
cacpp  State Appeals Commission on Public

Procurements

‘sa0 state Audit Office
SCPC State Commission for Protection of Competition



Summary
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Summary interpretation of
overall indices

The public procurement system in FYR of Macedonia made visible pro-
gress in seven categories: 1. Public Procurement Regulatory Ecosystem; 3.
Exceptions from the application of the PPL; 13. Criminal justice system;
14. Capacity and human resources management; 15. Trends in public pro-
curement contracts; 16. Trends in framework agreements; and 18. Trends
in petty public procurement. The regulatory framework is comprehensive
in terms of procedures covered, and broad in terms of entities that are
subject to the obligations in the PPL. Thresholds for exemptions due to
petty procurement rules are appropriate, as is the relatively narrow scope
of exemptions related to data secrecy provisions. The criminal justice sys-
tem accounts for procurement-specific crimes and there is evidence of im-
plementation in this area. There is adequate capacity to conduct public
procurement, including more sophisticated procedures, with applied edu-
cation, certification and re-certification of PP officers in place and accom-
panied by advancements in the area of e-procurement. Broadly speaking,
data in the PP system is standardized, and there is an appropriate degree
of centralization as well as proper macro reporting mechanisms, leading
to relatively high scores in the area of trends in public procurement con-
tracts. In addition, information on PP procedures and contracts allows for
limited risk analysis as well as econometric observations of trends per spe-
cific contracting authority, or sector. The regulatory framework also ad-
equately covers the Framework agreement (FA) contracting procedure, with
adequate reporting mechanisms and evidence of implementation. FA’s do
not represent a significant share of overall PP value, and thus are not seen
as an obstacle to competition, albeit there are some reservations. Moderate
progress has also been observed in limiting petty procurement on an annual
basis, as well as in reporting on low-value contracts.

However, there are significant issues of concern in the PP system in FYR
of Macedonia that need to be addressed. The deficiencies observed include
a lack of centralization of PP planning, non-obligatory publishing, and
lack of sanctioning mechanisms for deviations in the planning stage of the
process; these mean that regulation often plays more of an advisory role,
rather than being a substantive mechanism to detect or prevent corruption
and capture. The system does not respond properly to the corruption risks
evident in the pre-bidding stage of procurement. The process of appoint-
ment of members of the Public Procurement Commission (PPC) in the
pre-bidding stage is not adequately regulated and is exposed to direct po-
litical influence with no proper accountability measures applied. Standard
operating procedures for the receipt and storage of bids (and other infor-
mation in pre-bidding stage) is lacking, as are dual controls and proper ac-
countability and sanctioning. Deficiencies observed in the pre-bidding stage
affect the contracting process as well. The high risk of exposure of the PPC
to undue political influence through selection and appointment procedures



is a serious concern. The absence of dual controls (i.e. lack of direct indi-
vidual responsibility of the members of the PPC and other relevant actors)
adds to the observed risk. Conflict of interest provisions are vague, with
significant limits on enforcement and without proper oversight by respec-
tive an anti conflict of interest body or a proper sanctioning mechanism.
The Public Procurement Bureau (PPB) exercises conflicting responsibilities
in providing the opinion and advice to respective contracting authorities,
while at the same time being responsible for oversight and potential sanc-
tioning of PP actors; this raises a clear conflict in situations where sanction-
ing is to be executed in cases where the PPB previously provided advice.
In addition, direct subordination of the office to the executive branch of
government exposes it to high risk of undue influence, especially in situa-
tions where decisions of the PPB affect the economic and political interest
of the government. Weak responses to the deviations in the PP process and
implementation of the PP, make controls insufficient to control risks of cor-
ruption and capture. Control of execution of contracts is only optional and
rather advisory in the PP regulation and practice in FYR of Macedonia,
while the measures in place to mitigate conflict of interest throughout the
system are ineffective, inefficient and inadequate for the risks that occur.
Finally, while information management appears to be progressing, lack of
evidence on proper use of data in the area of most successful bidders, for
example, indicates significant deficiencies in the established infrastructure
that need immediate attention.



Key findings

Public procurement procedures in former Yugoslav Republic of Macedonia
are regulated by the Public procurement law (PPL). The law regulates pro-
cedures for awarding public procurement contracts, concessions and public
private partnerships. In addition, it regulates the competences of the Public
Procurement Bureau (PPB), and the State Appeals Commission on Public
Procurements (SACPP). The PPL and secondary legislation and by-laws aris-
ing from it have undergone several changes over recent years. One change
to the PPL relates to the lowest price award criterion. Namely, in May 2014,
the lowest price award criterion was introduced as a mandatory criterion,
with advice stipulating that the economically most advantageous offer award
criterion should be used only as an exception. Opting for the lowest price
as a mandatory award criterion represents a high corruption risk; such a
practice diminishes competition and does not assure best quality for money.

There is nolegal obligation to publish procurement plans nor is the contract-
ing authority requested to send its procurement plan to the PPB (Public Pro-
curement Bureau). It is entirely an internal document of the contracting au-
thority and as such does not fulfil the purpose of procurement plans to foster
competition and assure transparency as prerequisites for clean procurement.

The existing regulatory framework prescribes an obligation for the public
procurement procedure type to be specified in a public procurement plan
prior to launching a procedure. However, it does not envisage any sanctions
if a procurement procedure is launched without being previously specified
in procurement plan. In fact, the PPL does not prescribe any sanctions
whatsoever for disregarding provisions on public procurement plans.

Exemptions from the PPL are stipulated in the law and include procure-
ment in the defence sector, the diplomatic and consular offices of the I'Y
Republic of Macedonia abroad, and classified state secrets by a competent
body, or international organizations (donors and lenders). Exemptions from
the PPL are defined as procurements with a monthly total that does not
exceed EUR 500 (in Denar counter-value without value added tax). There
is no obligation to inform the public about contracts for this petty procure-
ment. This could give way to a lack of transparency and potentially unfair
procedures, however the stated low threshold makes these potential threats
very minor.

The Electronic System for Public Procurement (ESPP) ena-
bles the implementation of e-procurement in the FY Repub-
lic of Macedonia. The ESPP is a centralized system for pub-
lic procurement used by all contracting authorities in the country.
Each contracting authority is obliged to publish public procurement notices
on the ESPP. Information published in the register is available to the public
and can be downloaded in pdf or doc format. The system of reporting is
standardized, but not digitalized and thus inadequate for in-depth analysis.



All tender documentation must be published on the electronic system for
public procurement, and this is obligatory for each contracting authority.
However, there is no obligation to publish a public procurement contract
in an appropriate register under the PPL. Also, the PPL does not prescribe
sanctions if there is a deviation between the technical specifications and the
signed contract; nor if deadlines prescribed in the PPL are violated. This
represents a high risk because not having sanctions for certain misbhehav-
1ours and deviations gives way to corruptive acts.

The division of powers established between the pre-bidding and bidding
stage 1s insufficient to address the potential undue influence over public
procurement procedure. The PPL is not explicit when it comes to who is
responsible for producing tender documentation.

The Public Procurement Commission (PPC) is responsible for conducting
the evaluation and proposing the award decision to the responsible person
within the contracting authority. PPC members are obliged to act in ac-
cordance with the Code of Ethics in the course of implementing the public
procurement and they (along with the chairman) are appointed by the con-
tracting authority when it decides to initiate a public procurement proce-
dure. PPC members must have a certificate for passing an exam in public
procurement. During the PP procedure, the president, the vice-president,
members and vice-members of the PPC are obliged to sign a statement for
non-existence of conflict of interest (Col). These statements are a manda-
tory part of the tender procedure and documentation.

The State Appeals Commission for Public Procurement (SACPP) is the
remedy body responsible for reviewing procurement complaints and mak-
ing decisions that are administratively final. The SACPP president is under
obligation to the Law on the Prevention of Conflicts of Interest; however,
there are no specific regulations in place to prevent undue influence on the
members of the SACPP. A relatively high rejection rate of complaints in
the observed period (2014 and 2015) is an issue of concern. The SACPP
and the court do not have much capacity to deal with an increasing number
of appeals, with lacking material and staffing conditions. This leads to a risk
of low efficiency of the SACPP.

The Public Procurement Bureau (PPB) is responsible for the develop-
ment of a public procurement system and assuring rationality, efficiency
and transparency in the implementation of public procurement in the 'Y
Republic of Macedonia. The instrument of negative references was in-
troduced in 2013, which limits the right of certain economic operators to
participate in public procurement procedures. Contracting authorities are
obliged by the PPL to publish the negative references on the ESPP and the
PPB has the authority to remove them when justified.

A potential risk of corruption arises because of the lack of sanctions for
certain deviations in implementing regulations linked to public procure-
ment. There are no sanctions for: technical specifications in the tender for
competition differing from those described in the contract; Failure to imple-



ment a public procurement procedure in cases where such an obligation is
prescribed by law; Concluding a contract which deviates from the technical
specifications described in the tender competition; Violation of prescribed
deadlines by the contracting authority.

Another corruption risk arises because the existing legislative framework
does not foresee measures and instruments for monitoring the execution of
public procurement contracts.

The Law on the Prevention of Conflicts of Interest applies to public pro-
curement procedures in the FY Republic of Macedonia. There are no
mechanisms nor sanctions that could prevent and detect abuse of the pre-
scriptions in the mentioned law. The law prescribes authorizing subordi-
nated personnel to adopt the award decision and to sign the contract in case
of Col, however this does not prevent undue influence over the procedure
by the responsible person and the provisions of the law are observed as high
risk in assuring fair competition and preventing Col.

The State Audit Office (SAO) is the supreme audit institution carrying out,
among other things, regular performance audits in public procurement.

Even though legislation and competent bodies are in place, there is still in-
sufficient horizontal cooperation between the Public Procurement Bureau
(PPB), the State Commission for Protection of Competition (SCPC), and
the State Commission for Prevention of Corruption (CPC). This under-
mines the fight against corruption in general and the proper implementa-
tion of public procurement principles in particular.

There is an obligatory certification system for public procurement and this
reduces risks.

Regarding framework agreements, even though the percentage of frame-
work contracts in total public procurement is low, attention should still be
paid because in 73% of framework contracts (77% of the total framework
contract value), contracts were signed between a single contracting author-
ity and a single economic operator.



Key recommendations

Immediate attention is needed in the areas of public procurement planning,
pre-bidding, contracting, control over the implementation of law, execution
of public procurement contracts, conflicts of interest; and risk detection.
Interventions in the PP system should start from the ability of the system
to detect, prevent and sanction corruption and capture in real time. Digital
assistance tools for risk detection should be considered in the work of the
horizontal accountability mechanisms (i.e. PPB, SAO, and criminal justice
systems). To that end, further standardization, digitalization and public
access to data should be developed in the area of procurement planning
and reporting on the status of the execution of contracts, as well as more
advanced digital reporting mechanisms on PP procedures conducted by re-
spective contracting authorities. Proper standardized operating procedures
accompanied by proper application of division of powers principles, dual
controls and sanctioning of the wide range of deviations (with emphasis
on the protection of privileged data and conflict of interest) in the pre-
bidding stage of the procurement should be developed as either by-laws or
as more detailed solutions prescribed by the PPL. The same applies to the
contracting phase as well, where through development of proper conflict of
interest management procedures and proper reporting and sanctioning of
deviations, the system could significantly improve performance. Advanced
reporting and on-sight controls in the area of the execution of contracts
need to be established as independent from the existing PP institutional
framework. And finally, significant measures need to be taken to depoliti-
cize the system through substantial changes in the legislation (even outside
of the PP regulation), especially in the area of direct appointments and
subordination to the executive branch of government of key PP personnel
at all levels (local, national).
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Category 1

Public Procurement
Regulatory Ecosystem

TABLE M.1.1: Corruption Resistance Index - Public
Procurement Regulatory Ecosystem

Corruption resistance index Macedonia,-0.063
(-1 worst, 1 best)

Serbia,-0139

Montenegro,-0.249

Albania,-0.255

Bosnia and Herzegovina,-0.778

Kosovo,-0.797

-0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0.100 -0.000

TABLE M.1.2: Capture Risk Index - Public Procurement
Regulatory Ecosystem

Capture risk index Serbia,-0110
(-1 worst, 1 best)

Macedonia,-0.287

Montenegro,-0.311

Albania,-0.411

Bosnia and Herzegovina,-0.650

Kosovo,-0.750

-0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0.100 -0.000
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Interpretation of indices FYR of
Macedonia Category 1: Public
Procurement Regulatory Ecosystem

The public procurement regulatory package indicates that FYR of Mac-
edonia, together with Serbia has one of the most developed PP regula-
tory eco-systems among the observed countries. The corruption resistance
index (table M.1.1 above) shows a moderate response to corruption, while
the Capture risk index suggests a high risk of system capture (table M.1.2
above). The Public Procurement Law (hereinafter: PPL) and adopted by-
laws comprehensively cover all of the relevant public procurement (PP) ac-
tors and their respective procedures. Appropriate steps have been taken
towards standardization and provision of appropriate guidance in imple-
mentation of the PPL (see Findings in detail below) and the PPL covers
a broad range of entities that are subject to PP legislation (see Findings in
detail below).

However, the PPL that was assessed in this framework had deficiencies in
the area of preferring the lowest price award criteria over the most advan-
tageous offer due to complex procedures (see Findings in detail below). Two
issues were observed in reference to this — the lowest price criteria is usually
more prone to “fixing” by respective contracting authorities and is more
prone to undue influence, while in terms of the capacity of the system, a
dominant lower price criterion usually means lower capacity of the system
to conduct more sophisticated procurement procedures, that consequently
exposes the system to risks of corruption. In future developments of the
legislation, PP actors in the FYR of Macedonia should pay specific atten-
tion to the enforcement of legislation, and further development in areas of
pre-bidding, conflict of interest and established control mechanisms.
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Findings in detail

The Public Procurement Law'* (PPL) aims to comprehensively cover all
of the relevant public procurement actors and their respective procedures,
introducing obligations for state bodies, local self-government units and the
City of Skopje; legal entities established for a specific purpose for meeting
public interest needs; associations established by one or several contract-
ing bodies; public enterprises, joint stock companies and limited lLiability
companies wherein the contracting bodies have dominant direct or indirect
influence through ownership; as well as sectoral contracting authorities. A
list of entities obliged by PPL is being published by the Government.

The PPL regulates procedures for awarding public procurement contracts,
concessions and public private partnerships.”” In addition, it regulates the
competences of the Public Procurement Bureau (PPB)'°, and the State Ap-
peals Commission on Public Procurements (SACPP)".

During 2014, the PPL underwent four changes and amendments. Both
in 2015 and 2016, the PPL was modified and changed on two occasions.
Secondary legislation and by-laws arising from the PPL underwent several
changes during the observed period, as well. In 2014, six new Rulebooks
entered into force as well as one new one in each of 2015 and 2016'.

With the adoption of PPL amendments in 2017 (OG 165/2017), the
Public Procurement Council (PPC) ceased to exist. The PPC previously
functioned within the PPB and was responsible for legality in public pro-
curement procedures. Namely, the PPL obliged contracting authorities to
obtain the consent of the PPC before publishing a contract notice. This was
normatively seen as an instrument to provide contracting authorities with
specialized expertise and guidelines while drafting the terms of reference,
in particular elements for calculating the economically most advantageous
offer award criterion, but at the same time it made the procurement pro-
cess more complex, expensive and time-consuming. The challenges were
two-dimensional. First, the PPC faced a lack of specialized professionals to
act as an expert pool for contracting authorities, and second, contracting
authorities, in order to avoid the complex nature of the institutional set-up
of the public procurement with the PPC, were not choosing the value for
money principle, 1.e. the economically most advantageous offer, but were
opting for the lowest price as an award criterion, in order to avoid a pro-
cedure with the PPC. The lack of capacity at the PPC and the lack of
specialized expertise (as the PPC needed to decide upon complex, diverse

al Gazette of the Republic of Macedonia 136/2007, 130/2008, 97/2010, 53/201,
5/20M, 15/2013, 148/2013, 160/2013, 28/2014, 43/2014, 130/2014, 78/2015, 192/2015
17

27/2016, 120/2016 and 165/2017

For concessions and public private partnerships there is the separate Act on Conces-

ikzjn.mk

se note that during the third level evaluation FYR of Macedonia engaged in modi-
fications of the PPL that will be fully assessed within the GRASP exercise
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subjects) was obvious from its work load, i.e. the average number of cases
dealt with per day per member of PPC. In 2015, for example, one member
was dealing on average 13 cases daily and 11 cases in 2016 (or; monthly, this
was 270 cases per month per member of the PPC in 2015, or 223 cases per
month per member of the PPC in 2016).

As for the lowest price award criterion, in May 2014 it was introduced as a
mandatory criterion and the economically most advantageous offer award
criterion was advised to be used only as an exception (Article 160 PPL).
Since then, the economically most advantageous offer criteria announce-
ments have dropped dramatically, from 484 in 2014 to only 17 in 2015
(compared to 18,404 lowest price) and 16 in 2016 (compared to 18,403
with lowest price as the single criterion in 2016), i.e. fewer than 0.1% eco-
nomically most advantageous criteria offer announcements in 2015 and
2016. In comparison, in 2011, the economically most advantageous crite-
rion was used in 36% of cases and in 56% in 2010. In 2008, the economi-
cally most advantageous offer was used in 84% of cases.

Table 1 Public Procurement by type of award criteria, 2014- 2016

2014 2015 2016
Economically Economically Economically
Lowest most Lowest most Lowest most
price advantageous price advantageous price advantageous
offer offer offer
Number
of 15.204 484 18.404 17 18.403 16
Contracts

Source: Author’s calculations based on data from PPB Annual reports, 2014- 2016

Opting for the lowest price as a mandatory award criterion poses a high
corruption risk; such a practice diminishes competition and does not assure
best quality for money.
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Category 2

Public Procurement Planning

TABLE M.2.1: Corruption Resistance Index - Public Procurement
Planning

Corruption resistance index Montenegro, 0.416
(-1 worst, 1 best)

Bosnia and Herzegovina,-0.081
Albania,-0.158
Serbia,-0.491
Macedonia,-0.863
|

Kosovo,-0.912

-1.000 -0.800 -0.600 -0.400 -0.200 0.000 0.200 0400 0.600

TABLE M.2.2: Capture Risk Index - Public Procurement Planning

Capture risk index Montenegro, 0.171
(-1 worst, 1 best)

Albania,-0.180

Bosnia and Herzegovina,-0.281

Serbia,-0.537

Macedonia,-0.796

Kosovo,-0.964

-1200 -1000 -0.800 -0.600 -0.400 -0200 0.000 0.200 0.400



Interpretation of indices FYR of
Macedonia Category 2: Public
Procurement Planning

In the area of procurement planning, the PP System in FYR of Macedonia
1s among the weakest performers. The PP Corruption Resistance Index in
Category 2 (table M.2.1) suggests an elementary response to corruption ac-
companied with a captured system. While the PPL and supporting by-laws
stipulate provisions on the adoption of PP plans, the standardization of the
information in PP Plans remains at an early stage, and requires further at-
tention and development. Deficiencies include the lack of centralization of
PP planning, absence of obligations to publish plans, and lack of sanction-
ing mechanisms for any kind of deviations in this stage of the PP process.
As such, regulation is effectively only advisory act rather than acting as a
substantive mechanism for preventing or detecting corruption and capture
(see Findings in detail below). This is further emphasized by slow develop-
ments in digitalization and information management, that overall make
Procurement planning one of the weakest points in the PP system in the
FYR of Macedonia in comparison to other assessed categories. The plan-
ning process could be improved by learning from the solutions and practice
applied in Montenegro, supported by additional advancements in the digi-
talization of the PP system and the introduction of preliminary digital risk
analysis. Standardized obligatory interconnection between financial plans
(i.e. budgets and budget reporting) and PP plans should be considered as
well.
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Findings in detail

As stipulated in Article 26, paragraph 1 of the PPL, the contracting au-
thority needs to adopt a procurement plan covering its total procurement
needs by type of goods, services and works by the end of each January. If
necessary, it can amend or modify the procurement plan during the year,
in accordance with planned and provided funds for public procurement. It
should be noted that on 17 December 2015, the PPB sent a recommenda-
tion to contracting authorities to publish their public procurement plans
on their websites, with the aim of increasing transparency in public pro-
curement procedures. However, there is no legal obligation to publish these
plans nor is the contracting authority requested to send its procurement
plan to the PPB. It is entirely an internal document of the contracting au-
thority and as such does not fulfil the purpose of fostering competition and
assuring transparency as one of the prerequisites for clean procurement.

The PPL prescribes standards for reporting on public procurement plans,
1.e., the mandatory elements which such plans must contain. The Minister
of Finance adopted the Rulebook on the form and contents of the annual plan for
public procurement.” The information to be included in public procurement
plans includes the overall need for public contracts during the current year
by types of goods, services and works, the period when the contract award
procedure 1s expected to commence, the estimated value of the public con-
tract or the framework agreement, and the type of contract award proce-
dure or framework agreement procedure to be applied.

The existing regulatory framework prescribes an obligation for the public
procurement procedure to be specified in the public procurement plan pri-
or to launching the procedure, however, it does not envisage any sanctions
in the event of non-compliance. In fact, the PPL does not prescribe any
sanctions whatsoever for disregarding provisions on public procurement
plans. The only competent authority which supervises the implementation
of legal provisions on public procurement plans is the State Audit Office
(and then only indirectly, via auditing the use and spending of public pro-
curement funds by contracting authorities).

Opverall, a lack of adequate management of public procurement plans was
observed. It is not enough for the contracting authorities to prepare pro-
curement plans, but they must also publish them transparently, because
public procurement plans published in a timely manner allow economic
operators to assess predictability in the market and prepare for participa-
tion, which in the long run enhances competition and leads to a more effi-
cient market economy. This is not the case in the Former Yugoslav Republic
of Macedonia.

of the annual plan for public procurement, Of-
jn.gov.mk/content/docu
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Exceptions from procurement
legislation

TABLE M.3.1: Corruption Resistance Index - Exceptions from
procurement legislation

Category 3

Corruption resistance index Macedonia,-0177
(-1 worst, 1 best)

Serbia,-0.268

Montenegro,-0.296
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Albania,-0.362

Kosovo,-0.904

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0.100 0.000

TABLE M.3.2: Capture Risk Index - Exceptions from procurement
legislation

Capture risk index Serbia,-0.281
(-1 worst, 1 best)

Macedonia,-0.317

Bosnia and Herzegovina,-0.351

Montenegro,-0.354

Albania,-0.641

Kosovo,-0.900

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0.100 0.000



Interpretation of indices FYR of
Macedonia Category 3: Exceptions from
procurement legislation

In the area of exemptions from the PP legislation, the system is considered
to be one of the most advanced relative to other observed countries in
the GRAPP assessment. The PP corruption resistance index (table M.3.1
above) suggests a moderate response to corruption, while the capture risk
index (see table M.3.2 above) indicates high capture risk. Thresholds for
exemptions due to petty procurement rules are appropriate, as is the rela-
tively narrow scope of exemptions due to data secrecy provisions, seen as
a desirable development in preventing the abuse of exemption provisions.
However, some of the issues remain. Deficiencies in proper guidelines on
the application and conduct of such procedures contribute to the risks ob-
served in this area. There is also a lack of proper evidence on strict deter-
rence to abuse of petty procurement rules, suggesting that more attention is
needed in future reforms. Further standardization of collected information
is needed, while petty procurement needs more advanced digital solutions
for conducting such procurement, as well as reporting on such procurement
by respective contracting authorities.

Findings in detail

Exemptions from the PPL are stipulated in Articles 7 — 11 and include
procurement in the defence sector, the diplomatic and consular offices of
the Former Yugoslav Republic of Macedonia abroad, and classified state
secrets by a competent body, or international organizations (donors and
lenders). Article 11 stipulates that “the law shall not apply to procurement
which total monthly amount does not exceed Euro 500 in Denar counter-
value without value added tax”. In their answer to the FOIA request, the
PPB provided an interpretation of this article stating that “in cases when
the estimated value of the contract is above EUR 500, the contracting au-
thority is obliged to implement one of the procedures for awarding a public
procurement”.” There is no obligation to inform the public about contracts
for this petty procurement.

Public Procurement Bureau (2017) Freedom of Information Act, written response re-
trieved on July 20, 2017
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Category 4

Information management in
Public Procurement system

TABLE M.4.1: Corruption Resistance Index — Information
management in PP system
Corruption resistance index Montenegro, 0.003
(-1 worst, 1 best)

Bosnia and Herzegovina,-0.205

Macedonia,-0.258

Serbia,-0.356

Albania,-0.469

Kosovo,-0.577

-0.600 -0.500 -0400 -0300 -0.200 -0100 0.000 0100

TABLE M.4.2: Capture Risk Index — Information management in
PP system

Capture risk index Bosnia and Herzegovina,-0.028
(-1 worst, 1 best)

Montenegro,-0.070

Serbia,-0.207

Macedonia,-0.307

Kosovo,-0.455

Albania,-0.467

-0.500 -0.450 -0.400 -0.350 -0.300 -0.250 -0.200 -0150 -0100 -0.050 0.000
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Interpretation of indices FYR of
Macedonia Category 4. Information
management in PP system

In the area of information management, the system scores moderately in
comparison to other observed countries. Indices M.4.1 and M.4.2 (above)
show an incidental response to corruption, followed by high capture risk in
this category. Strong progress is observed in the area of standardization of
all relevant information, centralization of information, and transparency
of the collected information, including references on previous conduct by
respective economic operators (see Findings in detail below), which is a de-
sirable development in the area of information management in PP systems.
However, deficiencies were observed in terms of the lack of full digitaliza-
tion of information management, while the absence of proper sanctioning
for non-compliance weakens the system, with which thus rates as an inci-
dental response to corruption and prone to undue influence. Full digitaliza-
tion and primary source standardized reporting should be considered in
this area, accompanied by effective sanctioning of the deviations, as well as
the establishment of preliminary digital risk assessment tools to assist the
respective control institutions.

Findings in detail

The Electronic System for Public Procurement (ESPP)*! enables the imple-
mentation of e-procurement in the former Yugoslav Republic of Macedo-
nia. It was set up in 2006 as part of a pilot by the USAID e-government
project. At first, it was used only by several contracting authorities as a pilot
project, but in the course of time, its scope was extended to all contracting
authorities. In 2008, a web information system was prepared by the PPB
for the publication of contract notices and contract award notices and the
ESPP was upgraded at the same time with the e-auction module. Finally, in
2012, the two systems were integrated into one ESPP system.

Today, the ESPP is a centralized system for public procurement used by
all contracting authorities in the former Yugoslav Republic of Macedo-
nia, through which it is possible to complete and publish contract notices
for awarding public procurement contracts, calls for bids, notifications of
concluded contracts, records of bid-seeking requests, annulment of pro-
cedures, implementation of procedures for awarding public procurement
contracts using electronic means (use of electronic equipment for process-
ing and storing data), and conducting auctions. Each individual without
prior registration can access the electronic system for public procurement
and review each public procurement procedure. Moreover, they can apply
advanced filters and research the available content by contracting authority,
economic operator, number of notice, subject of public procurement, type

See: htty vww.e-nabavki.gov.mk/PublicAccess/home.aspx#/hom
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of contract, type of procedure etc. Public procurement contracts are not
available for the public through the electronic system for public procure-
ment.

In addition, it should be noted that according to the PPL (Article 40), a list
of economic operators with negative references is published on the ESPP.
Those economic operators are denied the right to participate in public pro-
curement.

Each contracting authority is obliged to publish public procurement notices
on the ESPP. Information published in the register is available to the public
and can be downloaded in pdf or doc format. The system of reporting is
standardized, but not digitalized and thus inadequate for in-depth analysis.

All tender documentation must be published on the electronic system for
public procurement, and this is obligatory for each contracting authority.
The system itself does not allow publication of a call for public procure-
ment without publishing the complete tender documentation. On the other
hand, there is no obligation to publish a public procurement contract in an
appropriate register under the PPL.

The PPL does not prescribe sanctions if the technical specifications and
signed contract differ; nor if deadlines prescribed in the PPL are violated
by the contracting authority.
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Category 5

Pre-bidding stage

TABLE M.5.1: Corruption Resistance Index — Pre-bidding stage

Corruption resistance index Montenegro,-0.375
(-1 worst, 1 best)

Bosnia and Herzegovina,-0.416

Albania,-0.419

Kosovo,-0.725

Macedonia,-0.753

Serbia,-0.775

-0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000

TABLE M.5.2: Capture Risk Index — Pre-bidding stage

Capture risk index Bosnia and Herzegovina,-0.580
(-1 worst, 1 best)

Albania,-0.741

Macedonia,-0.750

Montenegro,-0.756

Serbia,-0.787

Kosovo,-0.806

-0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000



Interpretation of indices FYR of
Macedonia Category 5: Pre-bidding
stage

The pre-bidding stage of PP in the FYR of Macedonia follows a negative
trend in all observed countries. While the literature in general confirms that
pre-bidding is one of the highest risk areas in Public Procurement, evalu-
ators observed significant lack of attention to this issue by legislators and
practitioners in the countries covered by the report. The indices in category
5 of PP assessment in FYR of Macedonia suggest an elementary response
to corruption (see table M.5.1 above) accompanied by a captured system
(see M.5.2 above). While the PPL generally addresses the risks in the pre-
bidding stage, including the provision that members of the Public Procure-
ment Commission shall act in accordance with the Code of Ethics in the
course of implementing public procurement procedures, many deviations
that occur at this stage are not addressed. The appointment of members
of the Public Procurement Commission (PPC) in respective procedures is
not prescribed and is exposed to direct political influence without proper
accountability measures (see Findings in detail below). Standard operating
procedures for receipt and storage of bids (and other information in pre-
bidding stage) are lacking, as well as dual controls and proper accountabil-
ity. As all of the observed countries have weak responses in this area, the
proper solutions may have to come through improvement of the EU regu-
lation, and/or within the technical assistance framework in pre-accession.
These interventions shall focus on establishment of proper standardized
operating procedures accompanied by proper application of division of
powers principles, dual controls and sanctioning of the wide range of de-
viations (with emphasis on the protection of privileged data and conflict of
interest) that can appear at this stage of PP process.
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Findings in detail

Division of powers established between the pre-bidding and bidding stage
1s insufficient to address the potential undue influence over public procure-
ment procedure. The PPL is not explicit when it comes to who is respon-
sible for producing the tender documentation; it stipulates that the infor-
mation to be included in the tender documentation should be prescribed
by the Minister. In response to the FOIA request, the PPB stated that the
responsibility for producing tender documentation lies with the following
individuals: person responsible within contracting authority, members of
the Public Procurement Commission (PPC) and internal experts.?

Upon deciding to initiate a public procurement procedure, the contracting
authority needs to establish a PPC and appoint its chairman and members,
their number and duties, as well as engage external experts, if necessary.
The PPC is responsible for receiving tenders and keeping documentation
in order until the award decision is made. In addition, the PPC is respon-
sible for conducting the evaluation and proposing the award decision to
the responsible person within the contracting authority. PPC members are
obliged to act in accordance with the Code of Ethics in the course of im-
plementing public procurement.

Public Procurement Bureau (2017) Freedom of Information Act, written response re
trieved on July 20, 2017
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Public procurement
Contracting

TABLE M.6.1: Corruption Resistance Index — Public Procurement

Category 6

Contracting
Corruption resistance index Montenegro,-0.125
(-1 worst, 1 best)
Albania,-0.271
Kosovo,-0.315
Serbia,-0.450

Bosnia and Herzegovina,-0.646

Macedonia,-0.671

-0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000

TABLE M.6.2: Capture Risk Index — Public Procurement

Contracting
Capture risk index Montenegro,-0.116
(-1 worst, 1 best)
Albania,-0159
Kosovo,-0.192

Serbia,-0.522

Macedonia,-0.631

Bosnia and Herzegovina,-0.647

-0.700 -0.600 -0.500 -0400 -0300 -0.200  -0100 0.000
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Interpretation of indices FYR of
Macedonia Category 6. Public
procurement Contracting

In the area of PP contracting, the FYR of Macedonia is among the weakest
performers in comparison to the other countries. The Corruption resist-
ance index (see the table M.6.1 above) is in the area of elementary response,
while the Capture risk index (see table M.6.2 above) suggests a captured
system. In this category, similar to the pre-bidding stage, the regulatory set-
ting foresees a variety of measures to assure the integrity of the PP process
and mitigate corruption risks (i.e. acting according to the code of ethics,
preventing conflict of interest, obligatory certification of the PP officers).
However, the risk of exposure of the PPC to undue political influence
through selection and appointment procedures remains high, as observed
in category 5 above. The absence of dual controls (i.e. lack of direct indi-
vidual responsibility of the members of the PPC and other relevant actors)
adds to the risk of an inadequate or improper organizational management
of the contracting procedure. Conflict of interest provisions are vague, with
significant limits on enforcement and without proper oversight by an anti-
conflict of interest body or a proper sanctioning mechanism.

The PP system would moderately benefit from applying some of the solu-
tions and approaches used in Montenegro (proper dual controls and sanc-
tioning) and in Albania (in the area of exclusion criteria) . The authorities
should also pay further attention to the development of integrity measures
in contracting, the establishment of dual controls in this area (including
pro-active inspections) the full digitalization of information management
and further development of principles and precise guidelines for usage of
exclusion criteria.
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Findings in detail

As described in the previous chapter, the PPC is responsible for conducting
the evaluation and proposing the award decision to the responsible person
within the contracting authority. Regarding the appointment of the PPC,
upon the decision to initiate s public procurement procedure, the contract-
ing authority needs to establish a PPC and appoint its chairman and mem-
bers, their number and duties, as well as engage external experts, if neces-
sary (Article 28). PPC members are obliged to act in accordance with the
Code of Ethics in the course of implementing public procurement. Further,
Article 29, paragraph 1, of the PPL states that “The contracting body shall
appoint a person or an organizational form within which limits activities in
the area of public procurements are to be performed”. In paragraph 2 of
the same article it is stated that “The person referred to in paragraph (1) of
this Article shall be a person employed in the contracting body, trained to
perform activities in the area of public procurements, in accordance with
this Law and holder of a proper certificate for passed exam for a person
for public procurement. If the contracting body has appointed an organi-
zational form to perform the public procurement activities, all the persons
within the organizational form shall hold a certificate for passed exam for
a person for public procurement.”. Regarding conflict of interest, the Law
on the Prevention of Conflicts of Interest” applies to public procurement
procedures in the Former Yugoslav Republic of Macedonia. During the PP
procedure, the president, the vice-president, members and vice-members
of the PPC are obliged to sign a statement on absence of conflict of interest
(Col). These statements are a mandatory part of the tender procedure and
documentation. In the case of a Col with the president, the vice-president,
members and vice-members of the PPC, the same must withdraw from the
work in PPC and be substituted by other persons. (More information about
conflict of interest is provided in chapter 11)

23 Law on the Prevention of Conflicts of Interest, Official Gazette no. 128/09, dated
22.10.2009
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Category 7

Petty public procurement

TABLE M.7.1: Corruption Resistance Index — Petty public
procurement

Corruption resistance index Bosnia and Herzegovina,-0178
(-1 worst, 1 best)

Albania,-0.215
Macedonia,-0.283
Montenegro,-0.432
Serbia,-0.542

Kosovo,-0.699

-0.800 -0.700

-0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000

TABLE M.7.2: Capture Risk Index — Petty public procurement

Capture risk index
(-1 worst, 1 best)

Kosovo,-0.747

Bosnia and Herzegovina,-0.076

Albania,-0.082

Macedonia,-0.302

Serbia,-0.476

Montenegro,-0.601

-0.800 -0.700

-0.600 -0.500 -0400 -0.300 -0.200 -0100 0.000



Interpretation of indices FYR of
Macedonia Category 7: Petty public
procurement

In the area of petty public procurement, the value of the PP Corruption
resistance index is in the area of incidental response to corruption (table
M.7.1 above), while the Capture risk index is in the zone of high capture
risk (table M.7.2 above). The system limits petty procurement to approxi-
mately EUR 8 per purchase, and to some extent has standardized uniform
reporting on simplified procurement procedures. However, simplified pro-
cedures with thresholds where (A) the estimated value of the public pro-
curement contract is equal or below EUR 5,000, and (B) with estimated
value equal or below 20,000 - and for works equal or below EUR 50,000
- are not properly supported by dual controls, digitalization and account-
ability, thus representing significant risks in the overall economic context of
FYR of Macedonia.

As simplified procedures represent significant value in overall PP annually
of approximately EUR 84 million (2016, see as well category 18), the risks
of abuse are significant. Moderate improvements of the system could be
achieved through adoption of strict guidelines on low-value procurement
(i.e. increase in the number of minimum bidders to five as in Bosnia and
Herzegovina and Albania) and better reporting systems (detailed standard-
ized reporting in the PP system). These measures, to maximise impact and
enhance anti-corruption endeavours, should be accompanied by full digi-
talization of the system and real time reporting as observed in category 4.
Dual controls and pro-active inspections of simplified procedure related
procurement should accompany all other measures as well, followed by fre-
quent public reporting.
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Findings in detail

In Article 11, the PPL stipulates that “the law shall not apply to procure-
ment which total monthly amount does not exceed Euro 500 in Denar
counter-value without value added tax”. In their answer to FOIA request,
the PPB provided the interpretation of this article stating that “in cases
when the estimated value of the contract is above EUR 500, the contract-
ing authority 1s obliged to implement one of the procedures for awarding
a public procurement”.** There is no obligation to inform the public about
contracts for this petty procurement.

In addition, a contracting authority may conduct a simplified procurement
procedure when the estimated value of the public procurement contract for
goods and services is equal to or below EUR 20,000 and for works equal
to or below EUR 50,000, VAT excluded. There are two types of simplified
procurement procedures: (A) one in which the estimated value of the public
procurement contract is equal or below EUR 5,000, and (B) another with
estimated value equal or below 20,000; and for works equal or below EUR
50,000.

blic Procurement Bureau (2017) Freedom of Information Act, written response re-
trieved on July 20, 2017
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Public Procurement Remedy
mechanisms

TABLE M.8.1: Corruption Resistance Index — Public Procurement
Remedy mechanisms

Category 8

Corruption resistance index Bosnia and Herzegovina,-0.125
(-1 worst, 1 best)

Montenegro,-0.202

Albania,-0.236

Macedonia,-0.296

Kosovo,-0.441

Serbia,-0.457

-0.500 -0.450 -0.400 -0.350 -0.300 -0.250 -0.200 -0150 -0100 -0.050 0.000

TABLE M.8.2: Capture Risk Index — Public Procurement Remedy

mechanisms

Capture risk index Bosnia and Herzegovina,-0.143
(-1 worst, 1 best)

Albania,-0.183

Montenegro,-0.262

Serbia,-0.296

Macedonia,-0.458

Kosovo,-0.501

-0.600 -0.500 -0.400 -0.300 -0.200 -0.100 0.000



Interpretation of indices FYR of
Macedonia Category 8: Public
Procurement Remedy mechanisms

The remedy mechanism in the FYR of Macedonia scores moderate in
comparison to other covered countries. The Corruption resistance index
(see table M.8.1 above) indicates an incidental response to corruption, while
the Capture risk index value (table M.8.2 above) ranks the State Appeals
Commission for Public Procurement (SACPP) in the area of high capture
risk. Appointment of the leadership of the SACPP is through parliamen-
tary procedure with the head of the agency’s mandate being out of sync
with election cycles (5 years) — both helpful steps in mitigating the risk of
direct politicization and corruption in this area. The administrative fees for
submitting a complaint to the SACPP properly reflect the economic reality
in the FYR of Macedonia and do not limit access to justice.

However, there are issues of concern in this area observed by evaluators.
Almost 30% of the cases against decisions of the SACPP are upheld by the
respective administrative courts (see Findings in detail) which suggests weak
capacity and high risk of corruption incidence and capture in this area.
The rather low ratio of the complaints to the SACPP in comparison to the
overall value of procurement (see table M.C. below) suggests limitations in
access to justice.

Table M.C.: Ratio of filled complaints (remedy mechanisms)
2016 per PP system

Observed PP systems  comoiitc 5016 in Billion EUR
‘serbia E 272
‘Albania E 079

Herzegovina 2684 122
'FYR of Macedonia 23 104
‘Montenegro o 045
Kosovo NA O NA
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The low ratio of complaints/total value of procurement, and high number
of significant contracts signed annually (approx. 10,000, see category 15
below as well) often implies a lack of trust by contractors in the established
system; this is in line with the high ratio of court rulings against the decision
of the SACPP (see Findings in detail below).

Some of the weaknesses could be addressed through applying solutions
used in Montenegro (i.e. the introduction of the PP inspectorate and trans-
fer of jurisdiction for breaches other than stipulated in the complaint to
other relevant institutions) or by applying the model developed in Bos-
nia and Herzegovina (i.e. establishment of two-level body based on value
thresholds). In further development of the system, the access to remedy
mechanisms should be improved, and the quality of the decisions made
by SACPP assured (this could be assured through proper capacity building
measures, strengthened education and an increase in the number of staff
deciding complaints).

Findings in detail

The State Appeals Commission for Public Procurement (SACPP) is the
remedy body responsible for reviewing procurement complaints and mak-
ing decisions that are administratively final. The SACPP 1s composed of a
president and four members appointed for a mandate of five years (with the
right to re-election) by the Parliament upon proposal of Parliament’s Com-
mittee on Election and Appointment Issues. The SACPP president is under
obligation to the Law on the Prevention of Conflicts of Interest; however,
there are no specific regulations in place to prevent undue influence on
members of the SACPP*

Fees upon submitting requests for protection of rights are as follows: the
claimant needs to pay a fee in the amount of EUR 100 in procurement
with estimated value below EUR 20,000. When submitting a request for
protection of rights in the procurement with estimated value above EUR
20,000 and below EUR 100,000, the claimant will pay a fee in the amount
of EUR 200; for procurement with estimated value above EUR 100,000
and below EUR 200,000, the fee amounts to EUR 300. Finally, for pro-
curement with estimated value above EUR 200,000 claimant will pay a fee
in the amount of EUR 400.

The SACPP has 18 people employed. Five of them are functionaries, 13
are administrative officers.”® In 2014, SACPP upheld complaints in 66 out
of 575 cases it reviewed (11%) and the court delivered 66 judgments in
cases brought against decisions of the SACPP, ruling against it in 13 in-
stances (27% as per SACPP Annual Report for 2014, an increase compared

n for Public Procurement (2017) Freedom of Information Act
3 on July 7, 2017.

t n for Public Procurement (2017) Freedom of Information Act
written response retrieved on July 7, 2017.
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to 2013). In 2015, the SACPP upheld complaints in 91 of the 610 cases
it reviewed (15%) and the court delivered 66 judgments on cases brought
against decisions of SACPP, ruling against it in 24 instances (26% as per
SACPP Annual Report for 2015). This relatively high rejection rate re-
mains an issue of concern. Regarding implementation capacity, the ca-
pacity of the SACPP and the court to deal with an increasing number of
appeals needs to be strengthened, along with material and staffing condi-
tions for more efficient operation of the SACPP (staff levels, training, and
budget). Finally, even though the SACPP president is elected by Parliament,
appointments to the SACPP need to be freed from political interference;
improving access to SACGPP’s decisions would also increase transparency.

Table 2 - Complaints received and resolved by SACPP for year
2014, 2015 and 2016¥

2014 2015 2016
Complaints received 591 626 623
Complaints resolved 575 610 606

""""" 27 State Appeals Commission for Public Procurement (2017) Freedom of Information Act

written response retrieved on July 7, 2017
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Control over the
implementation of PP
legislation

TABLE M.9.1: Corruption Resistance Index — Control over the
implementation of PP legislation

Category 9

Corruption resistance index Montenegro, 0.098

(-1 worst, 1 best)
Serbia,-0.391

Albania,-0.397

Bosnia and Herzegovina,-0.609

Kosovo,-0.819

Macedonia,-0.828

-1.000 -0.800 -0.600 -0.400 -0.200 0.000 0.200

TABLE M.9.2: Capture Risk Index — Control over the
implementation of PP legislation

Capture risk index Montenegro, 0.009

(-1 worst, 1 best)
Albania,-0.354

Bosnia and Herzegovina,-0.485

Serbia,-0.623

Kosovo,-0.775

Macedonia,-0.869

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000 0.100
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Interpretation of indices FYR of
Macedonia Category 9: Control over the
implementation of PP legislation

In the area of controls over the implementation of the PP legislation, Mac-
edonia is among the weakest performers. The Corruption resistance index
(table M.9.1 above) is in the area of elementary response, while the Capture
risk index (table M.9.2 above) indicates a captured system. Positive develop-
ments are observed in the area of collecting and publishing negative refer-
ences from previous contracts. However, many of the aspects of the system
require more advanced conceptual approaches to mitigate the corruption
and capture risks.

The Public Procurement Bureau (PPB) exercises somewhat conflicting
responsibilities in providing opinions and advice to respective contract-
ing authorities, while at the same time being responsible for oversight and
potential sanctioning of PP actors; these duties can be in conflict in situ-
ations where sanctioning applies in cases where the PPB provided advice
(see Findings in detail below). In addition, the direct subordination of the
office to the executive branch of government exposes it to high risk of un-
due influence, especially in situations where decisions of the PPB affect the
economic and political interest of the government (see Findings in detail
below). Finally, weak responses to deviations in the PP process and imple-
mentation of the PPL make controls insufficient to curb risks of corruption
and capture occurrence that derive from misinterpretation of the law, or
intentional misconduct, as shown in the table M.D. below.

To make immediate improvements the authorities could look in to the con-
cepts and approaches developed in Montenegro. In the long run, the PP
system needs more comprehensive approaches that will enhance the inde-
pendence and ability of the PPB to conduct pro-active investigations, while
assuring proper sanctioning of deviations in implementation of the PPL.
Conflicting interests (between providing advices and sanctioning) should be
mitigated as well. Further digitalization of data management (i.e. develop-
ment of digital risk detection tools) should also be a priority.
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Findings in detail

The Public Procurement Bureau (PPB) is responsible for developing the pub-
lic procurement system and assuring rationality, efficiency and transparency
in the implementation of public procurement in the Former Yugoslav Repub-
lic of Macedonia. The PPB Director is appointed by the Government at the
proposal of the Minister of Finance for a 4-year mandate and is responsible
to the Minister and the Government.

One of the PPB’s responsibilities is to provide opinions regarding the provi-
sions and application of the PPL as well as assisting contracting authorities
and economic operators in implementing procurement procedures. During
2014, 1,308 requests for opinion were submitted to the PPB. During 2015
there were 1,275 requests and 1,271 requests during 2016.” The information
about the number of employed in PPB was not available at the time of writ-
ing this report.

The instrument of negative references was introduced in 2013. Contracting
authorities are obliged by the PPL to publish negative references on the ESPP,
and the PPB has the authority to remove them when justified. In 2014, con-
tracting authorities published 40 negative references and the PPB removed
3 of them (at the request of contracting authority and SAO). In 2015, there
were in total 64 negative references published and the PPB removed 7 (at
the request of contracting authority, SACPP and competent court). During
2016, 84 negative references were published and 14 were removed by the
PPB upon a decision of the SACPP*

As the PPB is responsible for initiating proposals for the adoption of legal and
other acts in the field of public procurement, it should be emphasized here
that the PPL in the former Yugoslav Republic of Macedonia does not pre-
scribe any sanctions for the following deviations in implementing regulations:

*  Departure in the technical specifications in the tender for competition
from those described in the contract

*  Failure to implement a public procurement procedure in cases where
such an obligation is prescribed by law

*  Concluding a contract which deviates from the technical specifications
described in the tender competition

*  Violation of prescribed deadlines by the contracting authority.

A detailed overview of the answers given by the PPB to the FOIA request
is presented in the table below. The table shows which sanctions (if any) are
prescribed for the listed deviations in implementing regulations on public
procurement:

urement Bureau (2015, 2016, 2017) Annual report 2014, 2015 and 2016
I jn.gov.mk/ghodishni ieshtai-en.nspx. Pgs. 7, 6, 9
ocurement Bureau (2015, 2016, 2017) Annual report 2014, 2015 and 2016
Available at: htty jn.gov.mk/ghodishni_izvieshtai-e spx. Pgs. 10, 10, 13
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Table M.D. Sanctions for deviations in implemented regulations
linked to procurement:

Deviation Sanction

Such deviation is not possible. Each tender
documentation has to be published on the
electronic system for public procurement
Failure to publish a tender and this is obligatory for each contracting
for competition authority. The system itself doesn’t allow
publication of a call for public procurement
without publishing the complete tender
documentation.

Departure in the technical

specifications in the tender Not stipulated under the Law on public

for competition from those procurement
described in the contract

According to the Law on public procurement
there are no any obligations to publish the

public procurement contract in the appropriate
register

Failure to publish the public
procurement contract in the
appropriate register

Failure to implement
a public procurement . .
procedure in cases where Not Stlpmatedrl:)'::ﬂzr;heenlt-aw on public
such an obligation is p
prescribed by law
As stipulated in Article 62, paragraph 1in the
Law on public procurement, in the indicated
situation the Law on prevention of conflict
of interest will be applied accordingly. As

Conflict of interest in the stipulated in paragraph 3 under the same
evaluating members of the Article, in case of identified conflict of interest
evaluating committee among the president, vice president, members

and vice members of the commission for
public procurement, they are withdrawn from
their functions and are exchanged with new
members.

As stipulated in Article 62, paragraph 1in the
Law on public procurement, in the indicated
situation the Law on prevention of conflict
of interest will be applied accordingly. As

Conflict of interest between ;tipulat_ed in paragraph 4 un(_:ler th_e same
the head of the contracting rticle, in cases when a conflict pf |nterest_
authority and selected bewteeen the head of the contracting authority
bidder and the bidder has_been |den't|f|ecj, then the
head of the contracting authority with separate
decision gives authority to other persons from
the commission or another employee in the
contracting authority to bring the decision and
sign the contract.

Concluding a contract

which deviates from the . .
technical specifications Not stipulated under the Law on public

described in the tender procurement
competition
Vlolfeté%r?i:;;otr)es;:r:;bed Not stipulated under the Law on public
Y procurement

contracting authority
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Category 10

Control over Execution of
public procurement contracts

TABLE M.10.1: Corruption Resistance Index — Control over
Execution of public procurement contracts

Corruption resistance index Montenegro,-0.050

(-1 worst, 1 best)
Serbia,-0.607

Kosovo,-0.680

Albania,-0.929

Bosnia and Herzegovina,-0.932

Macedonia,-0.939

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000

TABLE M.10.2: Capture Risk Index — Control over Execution of
public procurement contracts

Capture risk index Montenegro,-0.336

(-1 worst, 1 best)

Serbia,-0.659

Kosovo,-0.665

Macedonia,-0.927

Bosnia and Herzegovina,-0.936

Albania,-0.936

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000
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Interpretation of indices FYR of
Macedonia Category 10: Control over
Execution of PP contracts

In the area of control of execution of contracts, the PP system in F'YR of
Macedonia is among the weakest performers. The corruption resistance
index value 1s in the stage of elementary response (see table M.10.1 above)
while the Capture risk index indicates a captured system (see table M.10.2
above). According to the collected evidence, control over the execution of
contracts is foreseen only as a possibility in the system in FYR of Macedo-
nia. Detailed provisions, standardization of procedures and information
management are missing in this area (see Findings in detail below). At the
same time, publicly available reports suggest that there could be significant
deviations at this stage, without proper accountability mechanisms in place
for mitigation of such risks.

This stage of the PP process requires immediate regulatory and institu-
tional attention as is currently outside of the existing oversight and legal
protection mechanisms. While immediate improvements in this area could
be gained from observing the principles and approaches in controls adopt-
ed by the PP system in Montenegro, in the long run, the PP regulation and
institutional setting may need restructuring in order to properly address the
risks observed in GRAPP report. At a minimum, in future developments,
the PP system in FYR of Macedonia should establish more detailed stand-
ardized reporting, as well as independent control of the implementation
(quality checks as well as detailed compliance with the contract).

Findings in detail

The existing legislative framework does not foresee measures and instruments
for monitoring the execution of public procurement contracts. However, the
PPB, in their answer to the FOIA request, stated that the contracting author-
ity could within its internal act assign a person responsible for monitoring
the execution of public procurement contracts. The evidence gathered does
not suggest that any of the respective contracting authorities have taken such
action.

The importance of monitoring the execution of public procurement con-
tracts 1s pressing. This was confirmed inter alia in an affair with medicine
imports in the Former Yugoslav Republic of Macedonia, revealed through
journalist investigations.”” In 2013, the Minister of Health launched a new
policy on parallel imports of medicines in order to reduce average prices
on the market. The pharmaceutical companies complained that this policy
encouraged imports of fake medicines and, according to one the journalist,
“40% of medicines imported through the parallel imports regime are fake”.

Article by thej

Tochi for NOVA TV: http://novatv.mk/somne
oz-se-falsifike Accessed 28.09.2017

nalist M

eche
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Category 11

Regulation of Conflict of
Interest in PP System and
procedures

TABLE M.11.1: Corruption Resistance Index — Regulation of
Conflict of Interest in PP System and procedures

Corruption resistance index Montenegro,-0.189
(-1 worst, 1 best)

Serbia,-0.444

Albania,-0.643

Kosovo,-0.816

Bosnia and Herzegovina,-0.907

Albania,-0.929

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000

TABLE M.11.2: Capture Risk Index — Regulation of Conflict of
Interest in PP System and procedures

Capture risk index Montenegro,-0.226

(-1 worst, 1 best)

Serbia,-0.476

Albania,-0.634

Kosovo,-0.860

Bosnia and Herzegovina,-0.860

Macedonia,-0.924

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000



Interpretation of indices FYR of
Macedonia Category 11: Regulation of
Conflict of Interest in PP System and
procedures

In comparison to the other observed countries, in the area of managing of
conflict of interest in the Public Procurement system, FYR of Macedonia
scores low. The Corruption resistance index is in the area of elementary
response (table M.11.1 above) accompanied by a captured system (table
M.11.2 above). There is a rather weak attempt by legislators to address
conflicts of interest through anti Conflict of Interest legislation, and
requiring signature of statements by members of the PP commission (see
Findings in detail below). Yet the solution in place does not properly mitigate
potential conflicts of interest (through the procedure of appointment of the
PPC) nor foresee any substantive sanctions if conflict of interest actually
occurs (see table M.D. above). As in the case of the control over execution
of the contracts (category 10. above), some improvements in this area could
achieved by applying the principles and solutions established in the PP
system of Montenegro. However, in the long run, PP regulation and the
institutional setting in FYR of Macedonia may need restructuring in order
to properly address risks that derive from non-regulated conflicts of interest.
At a minimum, in future developments, the PP system should establish
dual controls, proper sanctioning, and proper prevention mechanisms for
conflict of interest in the PP process.
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Findings in detail

The Law on the Prevention of Conflicts of Interest’ applies to public
procurement procedures in the Former Yugoslav Republic of Macedonia.
During the PP procedure, the president, the vice-president, members and
vice-members of the PPC are obliged to sign a statement for non-exist-
ence of conflict of interest (Col). These statements are a mandatory part
of the tender procedure and documentation. In case of Col pertaining to
the president, the vice-president, members and vice-members of the PPC,
the individual shall withdraw from the PPC and be substituted by other
persons. Further, in the case of Col pertaining to the contracting author-
ity responsible person, the individual shall by a special decision authorize
another person among the officials or employees at the contracting author-
ity to adopt the appropriate decision and to sign the contract (article 61
PPL). There are no mechanisms nor sanctions to prevent and detect abuse
of these prescriptions; but more importantly, such provisions can hardly
be efficient in preventing Col in public procurement. Authorizing subordi-
nated personnel to adopt the award decision and to sign the contract does
not prevent undue influence over the procedure by the responsible person;
hence these provisions are observed as high risk, likely to be ineffective in
assuring fair competition and preventing Col.

Law the Prevention of Conflicts of Interest, Official Gazett
22.10.2009
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Category 12

Audit mechanisms

TABLE M.12.1: Corruption Resistance Index — Audit mechanisms

Corruption resistance index Montenegro,-0.050
(-1 worst, 1 best)

Albania,-0.183

Macedonia,-0.262

Kosovo,-0.315

Serbia,-0.321

Bosnia and Herzegovina,-0.438

-0.500 -0.450 -0.400 -0.350 -0.300 -0.250 -0.200 -0150 -0.J00 -0.050 0.000

TABLE M.12.2: Capture Risk Index — Audit mechanisms

Capture risk index Montenegro, 0.003
(-1 worst, 1 best)
Kosovo,-0.317
Albania,-0.357

Macedonia,-0.398

Serbia,-0.458

Bosnia and Herzegovina,-0.501

-0.600 -0.500 -0.400 -0.300 -0.200 -0.100 0.000 0.100



Interpretation of indices FYR of
Macedonia Category 12: Audit
mechanisms

In the area of audit mechanisms, the PP system in FYR of Macedonia
scores moderate in comparison to other observed countries. The Corruption
resistance index shows an incidental response to corruption (table M.12.1
above) accompanied by high capture risk (table M.12.2 above). Existing
regulations suggest that the role of the State Audit Office (SAO) in FYR
of Macedonia is to verify whether the public procurement procedure has
been applied in line with the PPL within the general audit conduct of
specific public entities. The audit system has established some elementary
corruption prevention mechanisms (i.e. appointment and length of
mandate of the Chief auditor). However, practice suggests (see table M.D.
below) that the number of audits conducted per year is decreasing while the
incidence of anomalies in public procurement is increasing, thus indicating
that illicit conduct in the PP system is becoming more common practice
in the FYR of Macedonia. The report, albeit based on a limited sample,
suggests that control mechanisms and the role of sanctioning in preventing
malpractice are not working properly.

This report recommends that the SAO further builds its capacity and in-
creases the annual number of audits with a focus on PP anomalies. Hori-
zontal cooperation between the SAO and other control mechanisms with
the capacity to sanction malpractice should also be strengthened. Further
standardization of reporting on public procurement in audit reports should
be considered as a tool for external control mechanisms (i.e. civil society
and media) to act upon the findings by the SAO.
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Findings in detail

The State Audit Office (SAO) is the supreme audit institution in the Former
Yugoslav Republic of Macedonia, carrying out, among other things, regu-
larity and performance audits in public procurement. The SAO audits pro-
curement planning and contracting. While implementing the 2014 audits,
the SAO identified in total 1231 findings of which 40 related to public pro-
curement.* The most frequent irregularities related to signing the contract
without implementing public procurement procedure; weaknesses in public
procurement planning; and weaknesses in the contracting stage. In 2015,
the SAO identified in total 858 findings, with 22 relating to irregularities in
public procurement: weaknesses in public procurement planning; tender
documentation lacking elements prescribed by the PPL; non-compliance
of award criteria with PPL; etc.”® In 2016, the SAO identified in total 795
findings of which 45 related to public procurement, mainly in the planning
and contracting stages.”* The mandate of the chief state auditor is 9 years

without the right to re-election. Audit reports are accessible to the public on
the web page of the SAO.

Table M.E. Audits by type of contracting authority carried out in
2014, 2015 and 2016

Conducted audits by State Audit Office, Macedonia

Year 2014% 20153 20169
Total number of

conducted audits 103 53 45
Number of public

procurement 40 22 45

findings

Source: Author’s own computation based on responses s to the FOIA request by the SAO
and SAO annual reports

(70 7) Anma\ report 2016. Available at: http:/www.dzr.mk/en/Up
POrt%20S 016.pdf. Pgs. 29

35 State Audit Ofﬁ (2015) Ar nua | report for 2014 Pag
w.dzr.mk/en/Uploads, Re

State Audit Office (2016) Annual report for 2015. Page:
dzr.mk/en/Uploads/Annual_report_SAO_Macedonia

19 ade/ Available at: http:/
014 .pdf
28. Available at: http:/www
S O.pdf
37 State Au d\t Office (2017) Annu a\ report for ZO b Pages ZO amd 30. Available at: http:/

vw.dzr.mk/en/Uploads/Annual%

Annual%?2
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Category 13

Criminal justice system
response to PP anomalies

TABLE B.13.1: Corruption Resistance Index — Criminal justice
system response to PP anomalies

Corruption resistance index Serbia,-0.028
(-1 worst, 1 best)

Macedonia,-0.135

Montenegro,-0.284

Albania,-0.605

Bosnia and Herzegovina,-0.854

Kosovo,-0.888

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000

TABLE B.13.2: Capture Risk Index — Criminal justice system
response to PP anomalies

Capture risk index Macedonia,-0180
(-1 worst, 1 best) [ ]
Serbia,-0.326
Montenegro,-0.342
Albania,-0.454

Kosovo,-0.619

Bosnia and Herzegovina,-0.845

-0900 -0.800 -0.700 -0.600 -0500 -0.400 -0.300 -0.200 -0100 0.000



Interpretation of indices FYR of
Macedonia Category 13: Criminal justice
system response to PP anomalies

The criminal justice system is the ultimate, final and most important re-
sponse to corruption including in Public Procurement. In this area, the
FYR of Macedonia is among the best performers. The Corruption re-
sistance index is at the stage of moderate response (see the table M.13.1
above), while the Capture risk index value indicates a high capture risk
(table M.13.2 above). The criminal code addresses procurement-related
crimes, with evidence of moderate existing practice and policies on hori-
zontal cooperation in this area (see Findings in detail below). However, the
low number of cases conducted, with no evidence on final outcomes of
proceedings, suggests a need for further attention and focus in this area,
particularly given the weak performance observed in other horizontal ac-
countability mechanisms (i.e. SACPP and PPB, SAO see above). In future
reforms, a more strategic approach is required. More detailed statistics are
needed, including standardization of statistics on outcomes and final ver-
dicts of initiated proceedings.
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Findings in detail

Related to the fight against and control of corruption, the State Commis-
sion for Protection of Competition (SCPC), the Police, the Public Prosecu-
tor’s Office (PPO) and PPB staff should work together in using the ESPP
database. In addition, contracting authorities should include anti-corrup-
tion clauses in every public procurement contract signed, and the State
Commission for Prevention of Corruption (CPC) in cooperation with the
PPB should issue a Guideline on prevention of corruption and conflict of
interest for contracting authorities and how to award public procurement
contracts In a transparent, non-discriminatory way; avoiding conflicts of
interest”. The PP system in FYR of Macedonia shows evidence of such
cooperation with concrete outcomes of the procedures (conducted inves-
tigations).

According to the 2015 Annual Report of the PPB, the number of cor-
ruption allegations related to public procurement submitted to the CPC
in the period 2011- 2015 are given in the table below.

Table 2 Number of corruption allegations submitted to the State
Commission for Prevention of Corruption by Public Procurement
Bureau, 2011- 2015

201 2012 2013 2014 2015

Number of
corruption 45 29 14 25 10
allegations

Source: Author’s calculations based on data_from PPB Annual reports, 2015

The CPC submitted 2 out of 10 allegations in 2015 for possible criminal
activities to the Public Prosecutor. The PPB states in its Annual Report that
the decreasing number of possible corruption cases in public procurement
can be explained by the continuing training of contracting authorities. To
conclude, even though legislation and competent bodies are in place, there
1s still insufficient horizontal cooperation in the Former Yugoslav Republic
of Macedonia between the PPB, SCPC, and CPC. This undermines the
fight against corruption in general and the proper implementation of pub-
lic procurement principles in particular.

Public Procurement Bureau, Strategic priorities for the further development of the public
procurement system in the Republic of Macedonia 2014-2018. Available at: http:/www

bjn.gov.mk/ns-newsarticle-strates SpX
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Category 14

Capacity and human
resources management

TABLE M.14.1: Corruption Resistance Index — Capacity and
human resources management

Corruption resistance index Macedonia,-0.022
(-1 worst, 1 best)

Bosnia and Herzegovina,-0.176
Albania,-0.180
Kosovo,-0.261

Montenegro,-0.706

Serbia,-0.803

-0.900 -0.800 -0.700 -0.600 -0500 -0.400 -0300 -0200 -0100 0.000

TABLE M.14.2: Capture Risk Index — Capacity and human

resources management

Capture risk index Macedonia,-0.241
(-1 worst, 1 best) |
Albania,-0.334

Kosovo,-0.345

Bosnia and Herzegovina,-0.442

Serbia,-0.631

Montenegro,-0.689

-0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0.100 0.000
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Interpretation of indices FYR of
Macedonia Category 14: Capacity and
human resources management

In the area of Capacity and human resources management, the PP system
in the FYR of Macedonia is evaluated as one of the best performers in
comparison to other observed countries. The corruption resistance index
1s in the stage of moderate response to corruption (table M.14.1 above),
while the Capture risk index (table M.14.2 above) suggests a high capture
risk. The existing regulatory framework properly addresses the obligation
for certification and periodic re-certification of PP professionals (PP offic-
ers) and proper training and examination procedures (see Findings in detail
below). In addition, the e-procurement system is in an advanced process of
development and implementation.

However, the risks that derive from the appointment procedure, and ob-
served deficiencies in oversight mechanisms and sanctioning still need
proper attention from the respective PP authorities. These risks are further
emphasized as not all of the benchmarks have been met by the respec-
tive authorities prior to submitting data for the GRAPP report, and there
are limits in the digitalization of the system, as observed in category 4. In
further development, attention is needed to proper prevention of politiciza-
tion of the system (appointment of the PP officers) as well as in the area of
stronger controls and performance of control mechanisms. These efforts
should be accompanied by full digitalization since all preconditions for im-
plementing such a system already exist.
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Findings in detail

An obligatory certification process for respective PP officers has been es-
tablished. The person assigned by the contracting authority to perform
work in the field of public procurement needs to have a certificate in public
procurement. The regulation also stipulates that if there is a public pro-
curement organizational unit at the contracting authority (i.e. practice in
entities with significant number of contracts per year), all persons within
the unit need to hold a certificate, as well. The certification is issued by the
PPB after a successful written examination has been taken is valid for three
years. Prior to the expiration of the certificate, each holder should apply
for a one-day re-certification training course. After attending the training
course, the person takes another written examination, to acquire a certifi-
cate for public procurement, valid for another three years.

The PPB does not possess information about the number of officials certi-
fied for public procurement in the country. Since 2010, when certification
was introduced, around 3,000 people have attended the certification pro-
cess. As per the annual reports prepared by the Training Department of the
PPB, in 2014, 324 people attended the regular certification training course
and 67 attended the re-certification training course. In 2015, 254 people
attended the regular certification training course, while 144 attended the
recertification training course. During 2016, 338 people attended the regu-
lar training course, while 283 attended the re-certification training.

As already discussed, the e-procurement Electronic System for PP (ESPP)
was set up in 2006 and today, the ESPP is a unified, centralized system
for public procurement used by all contracting authorities in the Former
Yugoslav Republic of Macedonia. In accordance with the new provisions
of the PPL, the contracting authority is obliged to conduct an open proce-
dure, a restricted procedure and a procedure with a request for collection
of bids for the use of electronic means through the ESPP: at least 30% of
published notices from 1 January 2016; at least 50% of published notices
from 1 January 2017, and 100% of published notices from 1 January 2018.
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Category 15

Trends in public procurement
contracts

TABLE M.15.1: Corruption Resistance Index — Trends in public
procurement contracts

Corruption resistance index Serbia,-0.041
(-1 worst, 1 best)

Macedonia,-0.050

Kosovo,-0.280

Montenegro,-0.432

Albania,-0.441

Bosnia and Herzegovina,-0.825

-0900 -0.800 -0.700 -0.600 -0500 -0.400 -0.300 -0.200 -0100 0.000

TABLEM.15.2: Capture Risk Index—Trendsin public procurement
contracts

Capture risk index Macedonia,-0.027
(-1 worst, 1 best)

Serbia,-0.027

Kosovo,-0.424

Albania,-0.433

Montenegro,-0.573

Bosnia and Herzegovina,-0.805

-0900 -0.800 -0.700 -0.600 -0500 -0.400 -0.300 -0.200 -0100 0.000
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Interpretation of indices FYR of
Macedonia Category 15: Trends in public
procurement contracts

Statistics on public procurement contracts in Serbia indicate strong devel-
opments in this area placing FYR of Macedonia among best performers.
The corruption resistance index suggests a moderate response to corrup-
tion (table M.15.1 above) accompanied by moderate capture risk (table
M.15.2 above). Broad standardization of data in the PP system as well
as centralization and proper macro reporting mechanisms contributed to
these relatively high scores. Information on PP procedures and contracts
allows preliminary risk analysis to be undertaken as well as econometric
observations of trends per specific contracting authority, or sector.

However, weaknesses observed in category 4 above (1.e. insufficient controls
and sanctioning for non-compliance with the PPL) leave room for signifi-
cant improvements in this area. Our observations suggest that a large share
of public procurement (50% of overall procurement value on annual basis,
see the Findings in detail below) is conducted by organizational entities that
are subject to weaker controls, accompanied by a significant value of con-
tracts (4%) that are signed in an environment of limited transparency (i.e.
contracts signed under Negotiated procedure without publication of no-
tice). In addition, the weak oversight mechanisms observed as well as weak
sanctioning, contribute to remaining risks in this area despite the many pos-
itive developments. In further developments of the system, special attention
should be given to strengthening control mechanisms as well as sanctioning
misconduct in general application of the PPL. Proper reporting in the area
of horizontal controls should be established as well.
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Findings in detail

In 2016, the total value of public procurement in the Former Yugoslav
Republic of Macedonia increased by 38% in comparison with 2015 and
amounted to EUR 1.04 bn, or 10% of the country’s GDP. Simplified pro-
curement procedures accounted for approximately 8% of total public pro-
curement value during the observed period. In addition, around one-half
of the total public procurement contracting value in the Former Yugoslav
Republic of Macedonia during the period 2014-16 was executed by con-
tracting authorities that were not public bodies* and are subject to weaker
controls.

Figure 1 Structure of Total Public Procurement (works, goods and
services) by type of contracting authority and % of GDPF, 2014-16

Simplified competitive procedure
Other cintracting authorities
M Public enterprises, joint stock

companies and limited liability
companies in the utilities sectors

m Legal entities established for a
specific purpose for meeting the
public interest needs

m Bodies of local government units and
the City of Skopje

B State authorities

2014 2015 2016

Source: Author’s calculations based on data_from PPB Annual reports,
2014- 2016

Open procedures account for 76% of the total value of public procurement
in 2016 (79% in 2014 and 76% in 2015). The value of less-competitive
procedures represents approximately 24% of the total value of contracts
concluded in the Former Yugoslav Republic of Macedonia during 2016.

39 Legal persons/entities which are not public authorities and sectoral contracting
authorities
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Table ML.E Public Procurement Structure by type of procedure,
2016

% of total public

contracts  Procurement

for collection of offers 17978 9
. open procedur .é .......................... 9333 ..................... 7 6 .............
Rest ”Ct ed . pro C edure ....................... 1 ......................... 3 ..............
Qua||f|cat|onsystem3o ........................ 5 ..............
Negot|ated procedurew|th34 ........................ 1 ..............

publication of notice

Negpiatea brosare W/e  con :
Serwces 1 7- 27 .............................. ; . 57 9 ...................... 2 ..............
Tota| ........................................... 3 0163 ................... 1 oo ............

Source: Author’s calculations based on data from PPB Annual reports, 2016
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Category 16

Trends in framework
agreements

TABLE M.16.1: Corruption Resistance Index — Trends in
framework agreements

Corruption resistance index Serbia,-0.013
(-1 worst, 1 best)

Macedonia,-0.107

Albania,-0.246

Montenegro,-0.422

Kosovo,-0.819

Bosnia and Herzegovina,-0.882

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000

TABLE M.16.2: Capture Risk Index — Trends in framework
agreements

Capture risk index Macedonia,-0.192
(-1 worst, 1 best)
Albania,-0.228
Montenegro,-0.473
Serbia,-0.576

Kosovo,-0.796

Bosnia and Herzegovina,-0.869

-1.000 -0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0100 0.000
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Interpretation of indices FYR of
Macedonia Category 16: Trends in
framework agreements

In the area of framework agreements, the PP system shows a moderate re-
sponse to corruption (table M.16.1 above) and moderate capture risk (table
M.16.2 above). The regulatory framework adequately covers the Frame-
work agreement (FA) contracting procedure, with adequate reporting
mechanisms and evidence of such conduct. FA’s do not represent significant
value of overall PP thus are not seen as an obstacle to competition overall
(see Findings in detail below), and the capacity of the system to conduct
FA contracting appears to be sufficient (see category 14 above). However,
weak controls, risks due to appointment procedures and lack of effective
sanctioning do present significant risks in this area that need attention in
future reforms. Special attention should be paid to proper reporting and
evidence of procedures conducted, as well as in assessing potential conflicts
of interest between the respective contracting authorities and successful
bidders, bearing in mind deficiencies in the reporting mechanism observed
in category 17 below.

Findings in detail

In 2016, there were 492 framework contracts signed in the amount of 6%
of the total value of public procurement in the Former Yugoslav Republic
of Macedonia for 2016. Even though the percentage of the framework
contracts in total public procurement is low, attention should still be paid
to this area, because 73% of framework contracts (77% of the total frame-
work contract value) were signed between a single contracting authority
and a single economic operator.

Table 4 Framework Agreements by type of procurement, 2014-

2016
2014 2015 2016
S Number ~ Number | Number
EUR of EUR of EUR of
Contracts Contracts Contracts
‘Works 12200262 59  6.073508 20  10.068.278 60
‘Goods  114.804264 493 47524722 392 37990744 284
‘Services  19.945747 430 7789780 223 6138677 147
Total 146.950.273 982 61388010 635 54197699 491

Source: Author’s calculations based on data from PPB Annual reports, 2014-2016
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Category 17

The most successful
tenderers

TABLE M.17.1: Corruption Resistance Index — The most
successful tenderers

Corruption resistance index Montenegro,-0.416
(-1 worst, 1 best) |
Serbia,-0.422

Macedonia,-0.555

Albania,-0.806

Bosnia and Herzegovina,-0.832

Kosovo,-0.851

-0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0.100 0.000

TABLE M.17.2: Capture Risk Index — The most successful

tenderers

Capture risk index Serbia,-0.430
(-1 worst, 1 best)

Montenegro,-0.589

Macedonia,-0.645

Albania,-0.793

Kosovo,-0.851

Bosnia and Herzegovina,-0.854

-0.900 -0.800 -0.700 -0.600 -0.500 -0.400 -0.300 -0.200 -0.100 0.000



Interpretation of indices FYR of
Macedonia Category 17: The most
successful tenderers

The indices in the area of risks related to the most successful tenderers (cor-
ruption related risks) and preferential treatment (PP capture risks) suggest
an incidental response to corruption (table M.17.1 above) and high capture
risk (table M.17.2 above). The established data management system, in-
cluding the (albeit limited) digitalization, provide solid insights into particu-
lar procedures and the contracting process in each individual procurement
case. However, as data on the relationship between specific contracting au-
thorities and successful bidders is not being collected and analysed in the
primary system (it appears from the response given by the PPB, see findings
in detail below), we have concerns about the ability of the system to pro-
actively detect anomalies and corruption risks, or to react in a timely way.
Further standardization and development of the data management system
is needed, accompanied by advanced digitalization in these areas. Proper
risk management tools need to be established and integrated into the oper-
ating procedures of the respective control mechanisms.

Findings in detail

Information about the most successful tenderers, i.e., the tenderers that
were awarded the highest total value of public procurement contracts in
2014, 2015, and 2016, cannot be obtained owing to the shortcomings of
the ESPP system. Namely, the PPB could provide the names of the eco-
nomic operators that have signed the largest single contracts according to
their value.'” However, the PPB could not filter and calculate the total value
of all contracts signed in one year with the same economic operator.

40 Public Procurement Bureau (2017) Freedom of Information Act, written response
retrieved on July 20, 2017
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Category 18

-1.000

-1.000

Trends in petty public
procurement

TABLE M.18.1: Corruption Resistance Index — Trends in petty
public procurement

Corruption resistance index Serbia, 0110

(-1 worst, 1 best)
Macedonia, 0.101

Albania, 0.032
Montenegro,-0.832
Bosnia and Herzegovina,-0.851

Kosovo,-0.873

-0.800 -0.600 -0.400 -0.200 0.000 0.200

TABLE M.18.2: Capture Risk Index — Trends in petty public

procurement

Capture risk index Macedonia, 0.082

(-1 worst, 1 best)
Albania,-0.009

Serbia,-0.055
Montenegro,-0.836

Kosovo,-0.866

Bosnia and Herzegovina,-0.869

-0.800 -0.600 -0.400 -0.200 0.000 0.200
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Interpretation of indices FYR of
Macedonia Category 18: Trends in petty
public procurement

In the area of trends in Petty public procurement, the FYR of Macedo-
nia scores relatively high in comparison to other observed countries. The
corruption resistance index score is in the stage of moderate resistance to
corruption (table M.18.1 above) while the Capture risk index indicates
moderate capture risk (table M.18.2 above). Moderate measures have been
taken to limit petty procurement on an annual basis, as well as to improve
reporting on low-value contracts (that in nature based on simplified proce-
dures represent petty procurement). The standardization of data related
to low-value procurement is improving but overall weak data management
limits findings in this area (i.e. frequency of signed contracts between the
contracting authority and single bidders was not available for assessment,
see category 17 above). The relatively high total value of contracts signed
under simplified procedures (approx. EUR 84 million) as well as the high
ratio of cancelled procedures in low- value procurement adds to the overall
risks observed in this category (see Findings in detail below). As reporting
on low-value procurement is still limited, this requires thorough interven-
tion in data management, with proper standardization of reporting aimed
at appropriate digitalization of the system (to allow timely controls and
responses by the established control mechanisms). The strengthening of
horizontal controls by the PPB as well as proper sanctioning for deviations
in this area should also be considered.

Findings in detail

The PPL, as explained earlier, applies to the procurement of works, goods
and services of estimated value equal to or greater than EUR 500. How-
ever, the contracting authority may conduct a simplified procurement pro-
cedure when the estimated value of the public procurement contract for
goods and services is equal to or less than EUR 20,.000 and, for works,
equal to or below EUR 50,000, VAT excluded. There are two types of
simplified procurement procedures: (A) one in which the estimated value of
the public procurement contract is equal to or less than EUR 5,000, and
(B) another where the estimated value is equal to or below 20,000 and, for
works, equal to or below EUR 50,000. The rules, and consequently control
mechanisms related to such procedures, are relatively weak. Deadlines for
submitting tenders are short (5-10 days), which affects overall access and
competition, and reporting on signed contracts is looser (biannual publica-
tion of records for contracts signed in the previous six months). Simplified
procurement procedures accounted for approximately 8% of total public
procurement value in the former Yugoslav Republic of Macedonia.

73



Table 3. Public procurement value by type of procedure, 2014-
2016 (EUR)

Standard public procurement
procedures® 914.191.313 675.429.289 954.820.062

Simplified public procurement
procedures*?

Overall value of public
procurement 977.684.531 751.955.761 1.038.591.787

The proportion of simplified
public procurement procedures 6,5% 10,2% 8,1%
in overall public procurement

Source: Author’s calculations based on data from PPB Annual reports, 2014- 2016

It is important to note that cancellation of tenders for the simplified com-
petitive procedure increased in 2016, as reported by the Centre for Civil
Communications*. For example, there were 13% cancellations for public
procurement procedures up to EUR 5,000, 29% cancellations for those
from EUR 5,000-20,000, and 32% for public procurement procedures over
EUR 20,.000. As for the reasons, in over one-third of tenders, no offers
were submitted, in 16% the bids did not meet the prescribed tender speci-
fications, and in 12%, the bids were less favourable than market conditions.

4 Including: open procedure; restricted procedure; negotiated procedure with prior publi-
cation of a contract notice; negotiated procedure without prior publication of a contract
notice, competitive dialogue.

42 Including both, type A and B
43 Centre for Civil Communications report no. 28, May 2017: http://www.ccc.org.mk/imag

es/stories/i28mm.pdf.
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